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Horticulture Produce Agreement

Date
Parties This Horticulture Produce Agreement (Agreement) is made between:
Grower As identified in Item 4 of the Particulars of Agreement.
Merchant Velisha National Farms Pty Ltd
390 - 392 Duncans Road, Werribee South VIC 3030
ABN 44 618 901 545
PARTICULARS OF AGREEMENT
Background | A. This Agreement is made in accordance with the Horticulture Code of Conduct
(Code) as contained in Schedule 1 to the Competition and Consumer (Industry
Codes-Horticulture) Regulations 2017 (Cth) (Regulations).
B. This Agreement outlines the terms of trade between the Merchant and Grower in
respect of the Horticulture Produce.
No. Item Details
1. Commencement Date
2. End Date
OR:
If the agreement is ongoing, tick here l:l
3. Delivery Address
4. Grower [name]
[address]
[ACN/ABN]
Contact Person:
5. Grower Contact Business Phone:
Details
Fax:
Mobile:
Email:
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Grower Account Account Name:
Details

Bank:

BSB:

Account Number:

Branch:

Margin %

Definitions and interpretation

1.1

In this Agreement, the following meanings apply unless the context otherwise requires:

Agreed Price means a price for Horticulture Produce agreed to between the Parties orally
or in writing upon delivery of such produce by the Grower to the Merchant.

Agreement means this Horticulture Produce Agreement and all schedules, annexures and
attachments to it, as amended by the Parties in writing in accordance with its terms.

Business Day means a day other than a Saturday, Sunday and public holiday in the State of
Victoria.

Code means the Horticulture Code of Conduct contained in Schedule 1 to the Regulations,
as amended from time to time.

Commencement Date means the date specified in clause 2.1 of this Agreement.
Delivery has the meaning given to it in clause 5 of this Agreement.
Delivery Address means the address in item 3 of the particulars of lease.

Encumbrance means any mortgage, lien, charge, pledge, assignment by way of security,
security interest, title retention, preferential right or trust arrangement, claim, covenant,
profit & prendre, easement or other security arrangement or any other arrangement having
the same effect.

FreshSpecs Produce Specifications means produce specifications published by Fresh
Markets Australia.

Government Agency means any governmental, semi-governmental, administrative, fiscal
or judicial body, department, commission, authority, tribunal, agency or entity whether
foreign, federal, state, territorial or local.

Gross Sale Price means the price exclusive of GST at which the Merchant sells the
Horticulture Produce to a third party downstream customer.

Horticulture Produce means the produce outlined in Schedule to this Agreement.

Margin means the amount representing a percentage of the Gross Sale Price outlined in
Item 7 of the Particulars, to be deducted from the Gross Sale Price for the purposes of
calculating the Purchase Price in accordance with clause 6.1 of this Agreement.

Other Produce means horticulture supplied by growers other than the Grower to the
Merchant.

Particulars means Particulars of Agreement
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Payment Period means the period ending 34 Business Days from the end of the week in
which the Horticulture Produce was delivered to the Merchant.

Purchase Price means the price payable by the Merchant to the Grower for the Horticulture
Produce as outlined in clause 6 of this Agreement.

Regulations means Competition and Consumer (Industry Codes-Horticulture) Regulations
2017 (Cth).

Rejected Produce has the meaning given in clause 8 of this Agreement.

Reporting Period means 30 Business Days from the end of the week in which the
Horticulture Produce was delivered to the Merchant.

Services mean the services set out in the Schedule which may be provided by the Merchant
to the Grower, including warehousing, repacking, delivery, conditioning/ripening and
wholesaling of the Grower's Horticulture Produce.

Statement has the meaning given in clause 11.2 of this Agreement.

Statement Period means 30 Business Days from the end of the relevant Reporting Period.
Term means the duration of this Agreement as specified in clause 2 of this Agreement.
Interpretation

In this Agreement, headings are for convenience only and do not affect the interpretation of
this Agreement and, unless the context otherwise requires:

(a) words importing the singular include the plural and vice versa;
(b) words importing a gender include any gender;
(c) where a word or phrase is given a particular meaning, other parts of speech and

grammatical forms of a word or phrase defined in this Agreement have a
corresponding meaning;

(d) no provision of this Agreement will be construed adversely to a party solely on the
ground that the party was responsible for the preparation of this Agreement or that
provision;

(e) when the day on which something must be done is not a Business Day, that thing

must be done on the following Business Day;
(f) areference to:

(i) any thing (including any right) includes a part of that thing but nothing in this
clause 1.2 implies that performance of part of an obligation constitutes
performance of the obligation;

(ii) a clause, party, annexure, exhibit or schedule is a reference to a clause of,
and a party, annexure, exhibit and schedule to, this Agreement and a
reference to this Agreement includes any annexure, exhibit and schedule;

(iii) a statute, regulation, proclamation, ordinance or by-law includes all
statutes, regulations, proclamations, ordinances or by-laws amending,
consolidating or replacing it, and a reference to a statute includes all
regulations, proclamations, ordinances and by-laws issued under that
statute;
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(iv) a document (including this Agreement) includes all amendments or
supplements to, or replacements or novations of, that document;

(v) a party to a document includes that party’s executors, administrators,
successors, substitutes (including persons taking by novation) and
permitted assigns;

(vi) “including”, “for example” or “such as” when introducing an example,
does not limit the meaning of the words to which the example relates to
that example or examples of a similar kind;

(vii) “law” includes legislation, the rules of the general law, including common
law and equity, and any judgment order or decree, declaration or ruling of
a court of competent jurisdiction or Government Agency binding on a
person or the assets of that person; and

(viii) a monetary amount is a reference to Australian dollars.

1.3 Application of the Code

Words defined in the Code have the same meaning in this Agreement.

If the Code is inconsistent with any term of this Agreement, the Code prevails and
applies to the extent of the inconsistency.

This Agreement is a "horticulture produce agreement" as defined in the Code.
The Merchant enters into this Agreement as a "merchant" as defined in the Code.
The Grower enters into this Agreement as a "grower" as defined in the Code.

Terms not defined in this Agreement shall have the meaning ascribed to them under
the Code.

Term of Agreement

2.1 This Agreement commences on the date listed in Item 1 of the Particulars and continues
until the date listed in Item 2 of the Particulars unless terminated earlier in accordance with
clause 13 of this Agreement.

Supply and Services

3.1 For the Term of this Agreement:

(a)

the Grower agrees to deliver and sell, and the Merchant agrees to buy, Horticulture
Produce of the type, quantity, quality and specifications set out in this Agreement,
for the payment of the Purchase Price determined in accordance with this
Agreement; and

the Merchant may also provide various Services in relation to the Horticulture
Produce of the Grower as set out in this Agreement.

Horticulture Produce - Quality and Specifications

4.1 The Horticulture Produce must meet the quality and specifications outlined in the Schedule
to this Agreement.
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The Parties agree that the quality of the Horticulture Produce will be determined by
Merchant’s quality and specifications outlined in the Schedule to this Agreement, or such
other quality and specifications as updated by the Merchant and provided to the Grower in
writing from time to time, as the primary benchmark standard. To the extent that the
Merchant's provided specifications are silent on a particular quality metric, the FreshSpecs
Produce Specifications will apply as the secondary fallback benchmark standard.

Prior to delivery of the Horticulture Produce to the Merchant, the Grower agrees to provide
documentation to the Merchant’s satisfaction, that accurately describes the quantity,
variety, size, class, description, and characteristics of the Horticulture Produce to be
delivered in accordance with clause 4.1 of this Agreement.

The Grower warrants that the Horticulture Produce:

(a) will comply with all applicable laws and regulations, including but not limited to the
National Measurement Act 1960 (Cth) and any written produce specification
requirements provided by the Merchant (which may include specific third-party
supermarket specifications); and

(b) is fit for purpose and human consumption and complies with any statutory
regulations including food safety, packaging and/or labelling.

If applicable, the Grower:

(a) agrees to implement and maintain an industry recognised Hazard Analysis and
Critical Control Point (HACCP) based food safety and quality system that is subject
to annual third party audit and be certified to Freshcare Code of Practice Food
Safety and Quality, GLOBALG.A.P. Integrated Farm Assurance, or Safe Quality Food
(SQF); and

(b) must provide the Merchant with copies of any current certification in respect of the
matters referred to in clause 4.5(a) above,

if requested by the Merchant.

Delivery

5.1

5.2

The Grower shall deliver the Horticulture Produce to the Merchant at the Delivery Address
on the agreed delivery dates.

For the purposes of this Agreement, delivery of Horticulture Produce occurs when the
Horticulture Produce is voluntarily received by the Merchant from the Grower for the
purposes of immediately making the Horticulture Produce available for re-sale by the
Merchant.

Pricing and Payment

6.1

The Purchase Price for the Horticulture Produce shall be:

(a) the Agreed Price; or
(b) the price calculated by the following method or formula:

Purchase Price = Gross Sales Price — Margin
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where the Margin includes the Merchant’s trimming, packing and handling costs
incurred prior to the onward sale of the Horticulture Produce.

which price will be determined upon delivery of the Horticulture Produce.

The Parties acknowledge and agree that for the purposes of clause 6.1 of this Agreement,
the Purchase Price may be agreed verbally or in writing.

The Merchant shall pay the Purchase Price to the Grower within the Payment Period.

The Merchant is authorised to deduct from any amount owing to the Grower, the amounts
with respect to any payments made on behalf of the Grower where the Merchant has agreed
to make such payments, statutory levies, fees for service, and Goods and Service Tax.

7. Title, risk and insurance

7.1

7.2

7.3

7.4

7.5

Title in the Horticulture Produce supplied by the Grower will pass to the Merchant, where
the method of calculating the Purchase Price has been agreed between the parties in
accordance with clause 6 of this Agreement, on delivery of the Horticulture Produce to the
Merchant.

The Merchant will assume risk in respect of the Horticulture Produce once title to the
Horticulture Produce passes to the Merchant under clause 7.1.

Until such time that the title passes to the Merchant in accordance with clause 7.1 of this
Agreement, the Grower warrants that:

(a) it has all right, title and interest in the Horticulture Produce that it delivers, or is
delivered on its behalf, to the Merchant (as applicable);

(b) title will pass to the Merchant clear of all Encumbrances, claims and other adverse
interests; and

(c) the Grower is a "grower" as defined in the Code and the grower of the Horticulture
Produce.

During the period the Horticulture Produce is under the Merchant's control, the Merchant
will exercise all reasonable care and skill in handling and storage to ensure that the
Horticulture Produce remains of the highest quality possible having regard to the quality and
state of the Horticulture Produce upon receipt by the Merchant.

The Merchant shall not be obliged to keep insurance in respect of Horticulture Produce in
their legal and physical control. If the Merchant does have insurance, the details of the
policy, maximum cover, and defined events are set out in the Schedule. The Merchant will
not be liable for loss or damage to the Horticulture Produce arising from any cause or event
outside of the control of the Merchant beyond the extent of the cover provided by the
Insurance (if any).

8. Rejection of Horticulture Produce

8.1

8.2

Prior to orimmediately upon Delivery, the Merchant shall be entitled to elect to accept all of
the Horticulture Produce, reject all of the Horticulture Produce, or accept part of the
Horticulture Produce and reject the balance of the Horticulture Produce.

The Merchant may only reject the Horticulture Produce if it does not meet the quality and
specifications set out in clause 4 of this Agreement.
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If the Merchant rejects the Horticulture Produce (Rejected Produce), the Merchant must:
(a) within 24 hours of delivery, notify the Grower in writing of the Rejected Produce; and

(b) within 2 Business Days, notify the Grower with written reasons and evidence for
rejection for the Rejected Produce, and request the Grower advise whether they
wish to retake possession, require an independent inspection, or wish to make
other arrangements for disposal or storage.

In the event that the Horticulture Produce is rejected by the Merchant in accordance with
clause 8.3 of this Agreement, the Grower:

(a) shall retain title to and risk in and to the Rejected Produce; and
(b) is not entitled to the Purchase Price with respect to the Rejected Produce.

The Merchant may elect to destroy and dispose of the Rejected Produce, or deliver the
Rejected Produce to the Grower if the Grower does not respond within 24 hours of
notification of the matters outlined in clause 8.3(b) and fails to retake possession of the
Rejected Produce within 5 Business Days. Any destruction, disposal and/or delivery of
Rejected Produce is at the Grower's expense.

9. Pooling of Produce
9.1 The Merchant may pool the Horticulture Produce supplied by the Grower under this
Agreement with Other Produce (collectively, Pooled Produce), where the Other Produce is
of the same quality as the produce delivered by the Grower.
9.2 Forthe purposes of this clause of the Agreement, the Pooled Produce must meet the quality
and specifications outlined in the Schedule to this Agreement.
10. Indemnity
10.1 The Grower agrees to indemnify the Merchant for any liability, loss or expense of any kind
arising from or in respect of the death of, or personal injury to, or disease suffered by, any
person and/or any damage to or loss of any property (or the use of that property), arising out
of any negligent act or omission of the Grower in connection with this Agreement.
10.2 Clause 10.1 survives termination of an Agreement.
11. Records and Reporting

11.1

11.2

Both parties must keep accurate records of all transactions under this Agreement for a
minimum of six years, as required by the Code.

The Merchant must give the Grower a statement for the Reporting Period specifying the
Horticulture Produce received by the Merchant during the Reporting Period including the
quality and quantity of such produce, date(s) of purchase and delivery, the Purchase Price
and the Rejected Produce (Statement).

The Statement must be given within the Statement Period.
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Dispute Resolution

12.1

12.2

12.3

If adispute arises under this Agreement, the Parties must first attempt to resolve the dispute
through good faith negotiations.

If the dispute cannot be resolved within 14 days of the dispute arising, either party may refer
the dispute to mediation in accordance with:

(a) the Merchant’s internal dispute resolution procedure;
(b) any dispute resolution procedure of Fresh Markets Australia; or
(c) the procedure outlined in Part 5 of the Code.

The costs of mediation shall be shared equally between the Parties unless otherwise
agreed.

13.

Termination and cooling off

13.1

13.2

13.3

13.4

13.5

13.6

Subject to clauses 13.2 and 13.3 of this Agreement, either party may terminate this
Agreement by providing written notice of the period outlined in the Schedule to this
Agreement (Notice Period) to the other party (Termination Notice).

This Agreement may be terminated immediately by either party if the other party breaches a
material term of this Agreement and fails to remedy the breach within 14 days of receiving
written notice of the breach.

Despite anything else in this Agreement, where the term of this Agreement is for a period of
90 days or more or is not specified, either party to this Agreement may terminate this
Agreement within the cooling off period, provided such period is not less than 7 days.

The service of the Termination Notice will not prevent the dispatch of any Horticulture
Produce purchased prior to service of such notice in accordance with clause 13.1 of this
Agreement.

Subjectto clause 13.6 of this Agreement, a party who receives a payment (of money or other
valuable consideration) for the purposes of, and directly related to, trade that would have
occurred after the termination of this Agreement, must return the payment to the party who
made the payment within 14 days after the day on which this Agreement is terminated.

If a party isrequired to return a payment under clause 13.5 of this Agreement, it may deduct,
from the amount to be returned, reasonable expenses incurred under the agreement for the
purposes of, and directly related to, trade that would have occurred after the termination of
this Agreement.

14.

Confidentiality

14.1

Both Parties agree to keep the terms of this Agreement and any information disclosed under
this Agreement confidential, except as required by law or with the prior written consent of
the other party.

15.

General Provisions

15.1

15.2

Entire Agreement: This Agreement constitutes the entire agreement between the Parties
and supersedes all prior agreements or understandings.

Variation: This Agreement may only be varied in writing and signed by both Parties.
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Governing Law: This Agreement is governed by the laws of the State of Victoria, Australia.
Each party irrevocably and unconditionally submits to the jurisdiction of the courts of
Victoria and any courts which have jurisdiction to hear appeals from any of those courts in
respect of any proceedings in connection with this Agreement.

Notices:

(a)

Unless this Agreement expressly states otherwise, a notice, consent, approval,
waiver, or other communication (Notice) in connection with this Agreement must
be in writing and signed by the sender or a person authorised by the sender.

A notice may be given by hand delivery, prepaid post or facsimile to the recipient’s
current address for service for notices as set out in the Schedule to this Agreement.

If there are any changes to the addresses of the Parties to this Agreement, such
party must promptly advise the other party in writing of such changes.

A Notice given under this clause 15.4 will be deemed to be received:
(i) If hand delivered, at the time of delivery;

(ii) If sent by pre-paid post, four Business Days after the date of posting or
seven Business Days after the date of posting if posted to or from a place
outside Australia; or

(iii) If sent by email, four hours after the sent time (as recorded on the sender’s
e-mail server), unless the sender receives a notice from the recipient’s
email server or internet service provider that the message has not been
delivered to the recipient).

Despite clause 15.4(d) of this Agreement, if a Notice is received or deemed to be
received after 4:00pm in the place of receipt or on a non-Business Day, it is taken
to be received at 9:00am (recipient’s time) on the following Business Day and take
effect from that time unless a later time is specified in the Notice.

Independent legal advice: The Merchant recommends that the Grower seeks independent
legal advice in relation to this Agreement prior to it being entered into.

Warranty by Grower: The Grower warrants the Merchant that it is the grower of the
Horticulture Produce.

Counterparts:

(a)

This Agreement may be executed in any number of counterparts. All counterparts,
taken together, constitute one instrument.

This Agreement is binding on the parties on exchange of counterparts. A copy of a
counterpart that is electronically scanned and emailed:

(i) must be treated as an original counterpart;

(i) is sufficient evidence of the execution of the original; and

(iii) may be produced in evidence for all purposes in place of the original.
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For an individual Grower

For a company Grower

Signed by

Name of Grower (please print)

Signed by
[insert name]
[insert ACN]

in accordance with section
127 of the Corporations Act

2001(Cth):

Signature of Director Signature of
Director/Company Secretary

Name of Director Name of Director/Company

(please print) Secretary (please print)

For Merchant

Signed for and on behalf of

Velisha National Farms Pty Ltd (ACN 618 901 545)

in accordance with section 127 of the Corporations Act 2001 (Cth)

by its duly authorised representative:

Catherine Velisha
Sole Director and Company Secretary
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SCHEDULE

A. Clause 1.1, 3.1(a) - Horticulture Produce

Horticulture Produce [insert applicable produce]
B. Clause 1.1, 3.1(b) - Services

Type of Service Price (inclusive of GST) *

(if required please tick

corresponding box)

Warehousing $ TBA if required (per pallet/per day)

Repacking $ TBA if required (per package)

Delivery $ TBA if required (per pallet)

Conditioning/ripening $ TBA if required (per pallet)

Wholesaling $ TBA if required (per pallet)

*GSTis payable by the Merchant as applicable.

If the Merchant purchases the Horticulture Produce from the Grower under the terms of this Agreement, the
Merchant reserves the right to waive all or part of the above fees for the Services.

C. Clause 4 - Horticulture Produce - Quality and Specifications

The Horticulture Produce must meet the following quality and specifications:

Merchant’s Quality and [insert quality standards, e.g., size, weight, ripeness, etc.]
specifications

FreshSpecs Produce for class one (or equivalent) produce
Specifications
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Clause 7.5 - Insurance (if applicable)

Insurer

Maximum amount of

insurance cover provided
by the policy in respect of
claims that may be made

Defined events covered
by insurance

E.

Clause 13.1 - Termination and cooling off

Notice Period

F. Clause 15.4 - Notices
Name Address Phone Email and Fax
Grower’s
Contact:

Merchant’s
Contact:
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